Lexington-Fayette Urban County Government

OFFICE OF THE CITIZENS’ ADVOCATE
Jim Newberry Joan R. Beck
Mayor Citizens’ Advocate

MEMORANDUM

TO: Mayor Jim Newberry
Vice Mayor Jim Gray
Council Members

From: Joan R. Beck
Citizens’ Advocate Ombudsman

Date: October 5, 2009

Re: 3rd Quarter 2009 Activity Report
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Counting the Days

An employee of the Urban County Government was disciplined and the discipline was delivered by way of the written form. The
form states on its face that discipline may be appealed by the employee so long as the employee gives notice to the Civil Service
Commission Secretary within 10 calendar days of the date the discipline notice is delivered. In this instance the tenth calendar
day fell on a weekend. The person to whom the notice must be delivered was not available, nor was the government center
opened in order to sign the notice in the presence of that person. When the employee reported to the appointed official on the
following Monday the employee was not permitted to give notice of his intent to appeal.

We initially inquired directly to the Human Resources Division as to the basis for barring the employee from filing his notice. We
were referred to Sections 21-44 and 21-45 of the Urban County Code, as cited on the discipline form. The code section in
guestion states that discipline may be appealed by giving written notice within 10 days. The word “calendar” does not appear in
the code sections. Another section of the code tells us that days are counted in accordance with state statute unless other intent
is clearly stated. “Time, How Computed. Whenever a notice is required to be given, or an act to be done, the Kentucky Rules of
civil procedure shall apply in the computation of time.” Ordinance 3958, Section 5(j). The statutes tell us that the count begins on
the day after the event. Also we learn that, if the final day falls on a weekend or legal holiday, then the number of days is
extended to the next following business day. See KRS Section 446.030 (1)(a). Upon doing this research we determined that the
policy of accepting appeal notices within 10 calendar days conflicts with the ordinances and the statutes.

We drafted a memorandum to the Human Resources Division outlining our rationale and requesting reconsideration of the policy.
Director Allen referred the memorandum to the Department of Law. The Department of Law concurred with our reasoning and
refined the policy to conform to the code of ordinances and the state statutes.

Request for Outside Counsel

There is a lawsuit pending against the Urban County Government, brought by an employee. The Department of Law has
requested an interview with Citizens’ Advocate Staff concerning this litigation. It is possible, indeed probable that the interest of
the Administration, represented by the Department of Law conflicts with the interests of the Citizens’ Advocate Office, and, by
extension, the Urban County Council. We have serious questions which require legal advice prior to participating in an interview.
Standards of legal ethics would prohibit the Department of Law from rendering advice to this office and to the Administration at
the same time, since the interests of those two parties are different. In order to ensure that our participation complies with all legal
requirements and also does not violate any other interest we therefore request permission to retain outside counsel.
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New Procedure

When we presented the second quarter report at the August 11, 2009 Committee of the Whole meeting several council members
requested that they be advised of complaints we receive from their districts. After that meeting we instituted a new procedure to
send an email to the appropriate council member whenever we receive a complaint from his or her respective district. The
message we send includes the date of the complaint and a brief description of the nature of the complaint. We began the
notifications immediately on the 11" of August, and went back to August first to let council members know about the complaints
from their districts. PLEASE note that the activity for this quarter reflects cases since July 1, so there may be more cases
reflected in a district totals than the number of cases for which the council member has received notice. We trust that this
information is helpful to Council Members.

EEO Recommendation

The employment process is, quite obviously, handled by the Division of Human Resources. If an applicant or employee believes
that the Division mishandled the process, he or she has avenues within Human Resources through which to request
reconsideration. If the applicant or employee believes that the mishandling violated his or her rights under the Equal Employment
Opportunity Act the complaint is also handled within the Division of Human Resources. That applicant or employee would find
him or herself complaining to the division about the division. This structure calls into question the impartiality of any review of an
EEO complaint. In prior administrations the EEO Officer was located structurally outside of the Division of Human Resources
while still within Administration. RECOMMENDATION: We believe that the current structure does not foster confidence in the
system and therefore recommend that the Intergovernmental Committee consider whether the EEO Officer ought to be located
outside the Division of Human Resources.

Unreasonable Conduct over a Pothole Claim

On occasion this office deals with complainants, who have come to the end of their tether. Some are justifiably upset, angry and
generally difficult because they believe to be caught up in some outrageous wrong. Others are difficult for reasons that go well
beyond the circumstances of their case and these people are often very difficult to handle. Our best example of this type of
unreasonable conduct can be clearly defined in the case of the Sixth Street Pot-Hole Constituent. It is not uncommon for difficult
complainants to change the focus of their complaints from the substantive issue to how their complaint is being handled by the
agency or particular staff of the agency. When dealing with people whose conduct is unreasonable, being aware of our own
emotional response to the complainant is a must. Anger in ourselves leads to a tendency for us to attempt to assert our
dominance over the complainants. An ‘acknowledgement’ and ‘do-not-push-back’ approach generally is best in dealing with
unreasonable complaint conduct. The approach taken in dealing with the Sixth Street Pot-Hole Constituent became apparent
immediately during the initial interview held in the government center lobby. A heated discussion transpired between the
constituent himself and a particular staff person subsequently handling the constituent’s pothole claim. Measures were taken by
our staff to redirect the conversation back to the substantive issue at hand which helped to diffuse any further verbal altercations.
Once the core issue was brought to light, considerable effort was taken to define our agency boundaries keeping in mind that the
complainant ‘owns’ the issue and the agency ‘owns’ the complaint. Managing all complaints well from the onset is the key
message relayed in this text. Communicating this message to the complainant provides a clear understanding of what is
expected. Our office will continue to encourage the need for all agency staff to effectively implement the best practice strategies
used for managing unreasonable complaint conduct.
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STATISTICAL DATA:

TABLE 1: SUMMARY OF ACTIVITIES THIS QUARTER

3rd Quarter of 2009
Type 1:
Assistance = 1)
Complaints Received this Quarter: | 1| Complants = 33
Informational = 1
Activity This Quarter:
(07101/2009 - 09/30:2008) Cases Closed: 7] Typ@ i
Email =5
Cases Pending 7 Fax=1
:fmli:'ug g:;;;zo”fd overfom  (2008) & Quare1 % at ‘uarw‘ I Quar 51 —
Visit= 13
Tap Complaints per Department: Witten= 1
14|Public Safety
10|Public Works Type3:
5|Social Services Jursdictional = 31
12|Partner or Outside Agency Mor-Jurisdictional = 13

TABLE 2: SPECIFIED NUMBER OF DEPARTMENT / AGENCY CONTACTS RELATED TO COMPLAINTS RECEIVED WITHIN A COUNCIL DISTRICT FOR 3RD QUARTER

Finance & General Envimanmental | Public Works & Crher Elecied Parner or CONTACTS
Council District Totals: Adminisration | Services Law PubicSalely |  Quaily | Development |Socal Services| Oficils | OusieAgency|  PER

1t District J AIMES 1 2 3 3 1 3 13|

2nd Disrict BlUES 2 1 1 1 1 6|

3rd Districe Lawless 1 1 2

ah Districe Beard 0

5th Districe. Feigle 1 2 2 1 1 7

6th Districe StiNnett 1 1 pi

7th Districe Crosbie 1 1 1 3

#th Districe Myers 1 1

oth Districe MeChord 1 1 1 3

10th District Martin 1 2 3 4

1th District HENSON 1 3 1 5

12th Disrice Lane 1 1
Non-Specified District Al-Large 1 1 1 1 3 7
TOTAL CONTACTS PER DEPARTMENT / AGENCY 3 pd 2 13 4 10 5 5 12 56

" A TOTAL OF 44 INTAXES IMPACTED THE VARIOUS DEPARTMENTS 56 TIMES
=" SOME INTAKES MAY AFFECT SEVERAL DIFFERENT DEPARTMENTS
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STATISTICAL DATA:
TABLE 3: SUMMARY OF DATA COLLECTED FROM CONTACTS RECEIVED PER COUNCIL DISTRICT

Counciimombsr
James

Councimember
Blues

Councilmembar
Lawless

Counciimembsr

Beard
Councitnember

Faigal

Councilmembar
Stinnett

Councifmember
Crosbie

Councitmomber
Myars
Councitmomber
McChord
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Disrict  Initial Dae D opartmant [ivision Typa 1 Typa 2 Typa 3 Chsing Date Diescription gL
1 TIZ0/2000 |Social Services Adult & Tenant Services Complaint | Jurisdiction Visit Ti20i2009 [Landlord § Tenantissues T
1 7120/2000 [Public Safety (Code Enforcement Complaint | Jurisdiction | Phone 75112000 |Complaint conceming the construction debris
b=hind the residence on Race Strest and that the
irspection has not returned phone calls.
1 720/2000 |Law Department Risk Management Complaint | Jurisdiction Visit 819/2000 |Citizen wanting to file a claim for damages to
Fublic Works & Development Streets, Roads & Forestry motorcycle after hitting a pot-hole on E. Sixth
Street & Pemberton that recidents he spoke with
claim they reported a month earlier.
1 82412000 |Dutside Agnecy Ervironmental Health Complaint | Jurisdiction Visit A 812000 [Excessive problem with mosquitoes on Eryan Ave.
FPublic Works & Development Engineering - Storm Sewers due to storm sewers standing water being diffifult
o treat with chemicals
112 A70/2008 |Council CMS James & Blues Assistance | Jurisdiction Visit 81512008 [Homele s woman needing emergency shelter
Social Services Adult & Tenant Services
1 AN 472000 |Public Safety (Commissioner’s Office Assistance N1 Email G 572000 |Dispute of her vehicle being towed from private lat
during the Roots & Heritage Festival and
Winchester Towing Co. making copies of her
license, insurance, and registration.
1 Q2372000 |Public Works & Development Flanning Assistance N Fhone V252000 |Di=pute with landlord at Sportsman Motel Home
Social Services Audult & Tenant Services Fark for only prowiding a 7 day notice of intent to
(Outside Agency Fair Housing Council increase utility/rent.
Qutside Agency Legal Aid of the Bluegrass
Disrici  Initial Dais Deoparimart Division Type 1 Typa 2 Ty 3 Chosing Dais Diesscripiicn Toid
2 TR 42000 |Dutside Agency IR Colemen Railroad Complaint (1) Phone TA 42000 |Complaint about railroad crossing located at 3rd 5
and 4th street intersections on Loudon Avenue
bing in bad shape and need repair.
2 7120/2000 [Public Safety (Community Corrections Complaint | Jurisdiction | Phone 8772008 [Ex-Inmate wanting to follow-up an a complaint he
filed while at the jail about him not getting feed
breakfast one morming before reparting to his work |
d=tail in the kitchen.
2 B52000 |Erwironmental Quality Department Storm Water Maintenance Complaint | Jurisdiction | Phone Pending FLI Citizen experiencing flooding in her home due to
with Mike drainage being diverted from neighbor's property
Webb and the city's problem with storm drainage in the
area
z 82172000 |Public Safety (Code Enforcement Complaint | Jurisdiction | Phone A1 872000 |Ref by LexCall complaint about overgrown rees
and wesds on Ash St
172 A10/2008 |Council CMS James & Blues Assistance | Jurisdiction Visit 81572000 |Homele s woman nesding emergency shelter
Social Services Adult & Tenant Services
Diswict_Initial Dt Doparimant Disision Ty 1 Type 2 Tym 3 Closing Dato Dioscription Toial
35 BBR000 |[Erwironmenital Quality Department Stormn Water Maintenance Complaint | Jurisdiction | Phone Pending FUI Complaint about neighbor diverting his drain line 2|
with CM onto her property
Lawless
3 AN 072000 |Mayor's Office Mayor's Office Assistance | Jurisdiction | Phone ANTR2000 |Assistance requested to start outreach ministry to
serve food to the homeless at Phoenix Park.
Dierict  Initial Dats Deparimant Disision Tyl Typa2 Tym3 Closing Date Dieescription Totad
1 0
Dierict  Initial Dats Deparimant Division Typa 1 Typa 2 Typa 3 Closing Dute Diescription Toia
5 B32000 |Dutside Agency Animal Control Complaint (1) Fax 8132000 Fam ¢ to cur office a complaint against Lex 5
Humane Society for not letting her adopt a deg.
315 QER000 |Erwircnmental Quality Department Stormn Water Maintenance Complaint | Jurisdiction | Phone Pending FU Complaint about neighbor diverting his drain line
with CM onto her property
Lawless
5 AN 072000 |Public Safety Falice Complaint | Jurisdiction | Writt=n AN TR2000 |Request from several St Ann Drive residents for
General Services Parks & Recreation privacy fence to be put alang kle Hour Park to helpy
deter increase theft and crime. Also request for
increased patrol in park and to close park after
dark.
5 22172008 [Erwironmental Cuality Department Cormmissioner’s Office Complaint | Jurisdiction | Phone Pending Haney Hill Lane NB to NE dispute that questions
FPublic Works (Commissioner’s Office UCEG policy allowing poals tobe drained over land.
5 Q2572000 |Public Safety (Community Carmections Assistance | Jurisdiction | Phone Q2572000 |Mather concernad that adult son, an inmate at the
FC jail is not receiving his post-opt medication and
needed assistance.
Disrict  Initial Dats Deparimant Disision Ty 1 Typa 2 Ty 3 Closing Date Dieescription Totad
[ 72172000 |Dutside Agency Legal Services Complaint (1) Visit 712112000 [Dis pute with property management landlord about F]
bzraring of wehicle from a numbered lotat
apartments
B 83172000 |Council (Councilmember Complaint N1 Phone 172000 |NE to NE dispute about a iree. Wanting assistance
ko beautify the NEHD
Dierict  Initial Dats Deparimant Division Typa 1 Typa 2 Typa 3 Closing Dute Dieseription Toia
71 730i2008 [Finance & Administration Human Resources Complaint | Jurisdiction Visit 81172008 |Applicant dispute about errormous info reported 3
background check that was corrected but cost him
bo be disqualified for employment with the Fire
Dept.
71 81472000 [Public Works & Development Planning Complaint | Jurisdiction Visit 82512000 [BDA issue between neighbars
Building Inspection
7 82612000 |Dutside Agency Legal Services Complaint (1) Fhone 82612000 |Complaint about employment non-compete clause
contract with previous employer and needing help
fwith current unemployment issues,
Disrict  Initial Dato Doparimant Division Typa 1 Typa 2 Tym3 Closing Dato Dioscription Toial
| L] 85172008 |Dutside Agency Title Insurance | Complaink (1) Visit | AF2[2000|Civil NB to NB dispute about property bounderies 1
Mediation Center of Kentucky
Dierict  Initial Dats Deparimant Division Typa 1 Typa 2 Typa 3 Closing Dute Dieseription Totad
] 1702008 [Public Safety Palice Complaint | Jurisdiction | Email 1712008 |Seeking speed enforcement and how to petition for 2|
Public Works & Development Traffic Engineering iraffic calming request
] BNTi2000 [Finance & Administration Human Resources Complaint | Jurisdiction | Phone WE2009|Employes denied appeal for disciplinary action -
iquestions administrative policy which determines
the period of time inwhich an employes may
gl | discipline.
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STATISTICAL DATA: Continuation of Table 3
TABLE 3: SUMMARY OF DATACOLLECTED FROM CONTACTS RECEIVED PER COUNCIL DISTRICT

Councilmember
Martin

Counciimambar
Henson

Counciimambar
Lane
Councitmamber

Non-Specified
District
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Disrict  Initial Dan Doparimant Division Typal Type2 Typa 3 Closing Date Description BT
10 /52000 |Public Works & Development Buiilding Inspection Complaint | Jurisdiction Wisit SR20i2000 |Complaint about an alleged neighbor cperating a i
car repair business
10 BGR2000 |Public Wirks & Development Streets, Roads & Foresiry Complaint | Jurisdiction Wisit 8202000 |Complaint about standing water on street after city
carne and repawed his street.
10 /52000 |Public Works & Development Buiilding Inspection Complaint | Jurisdiction Wisit B/20i2000 | Complaint against another neighbor allegations of
[working on cars
10 872000 |Public Safety Palice Complaint | Jurisdiction | Phone Pending FUI Complaint about noisefdistrubance from nearby
with CM church.
Martin
10 82472000 [Public Safety Code Enforcement Complaint | Jurisdiction | Phone Pending Complaint agairest CE tall grass citation on small
lot in Big Run Industrial park
10 A1 82000 |General Services Commissioner's Dffice Information 1] Referral 9F1 872000 | Citizen concern about Franchising fees passed
over to customers from Dish Network, Referred to
our office by Penny EbelMayor's Office.
Dicrict  Initial Dato Deparimant Division Tepa | Typa 2 Tsped  Chsinglaie Descripticn
1 12172000 [Public Safety Palice - Traffic Patral Complaint | Jurisdiction | Email TR222000 | Wanting information on how to deal with excessive 5
speeding on her sireet w! options on having speed
bumips instalked
n 81212000 [Finance & Administration Revenues Complaint | Jurisdiction | Phone 8282000 | Caller referred by LexCall regarding a complaint
about her increased kil with KAWT and sewer bill.
n 8182000 [Public Safety Code Enforcement Complaint | Jurisdiction | Phone BR800 |Possible CE complaint previously called in, but
caller uncertain whao took report regarding address
on Laured Hill Road
1 AM172008 [Public Werks & Development Engineering Complaint | Jurisdicion | Phone Pending Stormwater drainage problems
n A 82000 [Public Safety Community Carrections Assistance | Jurisdiction | Phone AR 82000 | Wanting to file a complaint against CAPS officar fo
inappropriate and disrespectful treatment
Dicrict  Initial Dato Deparimant Division Tepa | Typa 2 Tsped  Chsinglaie Descripticn
| 12 | 12702000 |Dutside Agency Animal Control Complaint | Jurisdiction | Phone | @ 82000 | Citizen complaint against ocassional atdarge dogs 1
from neighbor's home.
Disrict  Initial Dats Diwision Ty 1 Typa 2 Tymd Closing Date Description Toia
13 TAT2000 [Social Services Adult & Tenant Services Complaint | Jurisdiction Wisit TR20i2000 | Dispute with property management of apt about 7
necessary repairs and leass agreement
13 872000 [Dutside Agency KY State Police - A Camiplaint (1) Phone TR0 | Complaint about State Troaper speeding on -15,
rwo lights or sirons and traveling about 100 mph.
Referred to State Police
13 821720008 |Dutside Agency Cabinet of Labar Assistance (1) Phone 812152000 |Referred by R. Langston/Council Administrator.
State dump truck driver notreceiving scale pay.
13 Q2000 |Public Safety Palice - 14 Complaint | Jurisdiction PhonefVisi AR Ti2000 | Requesting more training for officers on how to
treat forgigners, ie. Respectully
13 A 52000 [Dutside Agency KY F5A Ombudsman Assistance (1) Email A 82000 |Newd help grieving a defaulted Student Loan.
13 A 572000 {Law Departrent Risk Management - Claims Div Assistance (1) Wisit AR 52000 |RE: previous matarcycle pothole incident reported
o Claims with Risk Management - Complainant is
the actual swner of the motorcycle nvolved in
accident! damaged due to & pothole. Wants info on|
feho to contact regarding the claim
13 A162000 |Dutside Agency County Clerk Assistance | Jurisdiction | Ernail Pending |Diverced woman atkempting to get driver's license
reissed in hier maiden name so she can ravel on
busingess trip
TOTAL DEPARTMENT INTAKE RECEIVED DURING 3RD QUARTER ACTIVITIES 1)

™ & TOTAL OF &4 INTECEE WFACTED THE WARIOUE DISTRICTE 48 TIMEE
™" Z0ME INTAKES MAY AFFECT EEVERAL DIFFEREMCE DIETRICT

Citizen Quote for the Quarter:

“Wow, thanks. | thought about my email just yesterday and wondered if it found it's way to the right
people....apparently so. Keep up the good work. The city could use more like you.”
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