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TO:   Mayor Jim Newberry 
  Vice Mayor Jim Gray 

 Council Members 
 

From:  Joan R. Beck 
  Citizens’ Advocate Ombudsman 

 
Date:  October 5, 2009 

 
Re:  3rd Quarter 2009 Activity Report 

  
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

 
Counting the Days 
 
An employee of the Urban County Government was disciplined and the discipline was delivered by way of the written form.  The 
form states on its face that discipline may be appealed by the employee so long as the employee gives notice to the Civil Service 
Commission Secretary within 10 calendar days of the date the discipline notice is delivered.  In this instance the tenth calendar 
day fell on a weekend.  The person to whom the notice must be delivered was not available, nor was the government center 
opened in order to sign the notice in the presence of that person.  When the employee reported to the appointed official on the 
following Monday the employee was not permitted to give notice of his intent to appeal. 
 
We initially inquired directly to the Human Resources Division as to the basis for barring the employee from filing his notice.  We 
were referred to Sections 21-44 and 21-45 of the Urban County Code, as cited on the discipline form.  The code section in 
question states that discipline may be appealed by giving written notice within 10 days.  The word “calendar” does not appear in 
the code sections.  Another section of the code tells us that days are counted in accordance with state statute unless other intent 
is clearly stated. “Time, How Computed.  Whenever a notice is required to be given, or an act to be done, the Kentucky Rules of 
civil procedure shall apply in the computation of time.”  Ordinance 3958, Section 5(j).  The statutes tell us that the count begins on 
the day after the event.  Also we learn that, if the final day falls on a weekend or legal holiday, then the number of days is 
extended to the next following business day.  See KRS Section 446.030 (1)(a). Upon doing this research we determined that the 
policy of accepting appeal notices within 10 calendar days conflicts with the ordinances and the statutes. 
 
We drafted a memorandum to the Human Resources Division outlining our rationale and requesting reconsideration of the policy.  
Director Allen referred the memorandum to the Department of Law. The Department of Law concurred with our reasoning and 
refined the policy to conform to the code of ordinances and the state statutes. 
 
Request for Outside Counsel 
 
There is a lawsuit pending against the Urban County Government, brought by an employee.  The Department of Law has 
requested an interview with Citizens’ Advocate Staff concerning this litigation. It is possible, indeed probable that the interest of 
the Administration, represented by the Department of Law conflicts with the interests of the Citizens’ Advocate Office, and, by 
extension, the Urban County Council.  We have serious questions which require legal advice prior to participating in an interview.  
Standards of legal ethics would prohibit the Department of Law from rendering advice to this office and to the Administration at 
the same time, since the interests of those two parties are different. In order to ensure that our participation complies with all legal 
requirements and also does not violate any other interest we therefore request permission to retain outside counsel. 
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New Procedure 
 
When we presented the second quarter report at the August 11, 2009 Committee of the Whole meeting several council members 
requested that they be advised of complaints we receive from their districts.  After that meeting we instituted a new procedure to 
send an email to the appropriate council member whenever we receive a complaint from his or her respective district.  The 
message we send includes the date of the complaint and a brief description of the nature of the complaint.  We began the 
notifications immediately on the 11th of August, and went back to August first to let council members know about the complaints 
from their districts.  PLEASE note that the activity for this quarter reflects cases since July 1, so there may be more cases 
reflected in a district totals than the number of cases for which the council member has received notice.  We trust that this 
information is helpful to Council Members. 
 
EEO Recommendation 
 
The employment process is, quite obviously, handled by the Division of Human Resources.  If an applicant or employee believes 
that the Division mishandled the process, he or she has avenues within Human Resources through which to request 
reconsideration.  If the applicant or employee believes that the mishandling violated his or her rights under the Equal Employment 
Opportunity Act the complaint is also handled within the Division of Human Resources.  That applicant or employee would find 
him or herself complaining to the division about the division.  This structure calls into question the impartiality of any review of an 
EEO complaint.  In prior administrations the EEO Officer was located structurally outside of the Division of Human Resources 
while still within Administration.  RECOMMENDATION:  We believe that the current structure does not foster confidence in the 
system and therefore recommend that the Intergovernmental Committee consider whether the EEO Officer ought to be located 
outside the Division of Human Resources. 
 
Unreasonable Conduct over a Pothole Claim 
 
On occasion this office deals with complainants, who have come to the end of their tether.  Some are justifiably upset, angry and 
generally difficult because they believe to be caught up in some outrageous wrong.  Others are difficult for reasons that go well 
beyond the circumstances of their case and these people are often very difficult to handle.  Our best example of this type of 
unreasonable conduct can be clearly defined in the case of the Sixth Street Pot-Hole Constituent.  It is not uncommon for difficult 
complainants to change the focus of their complaints from the substantive issue to how their complaint is being handled by the 
agency or particular staff of the agency.  When dealing with people whose conduct is unreasonable, being aware of our own 
emotional response to the complainant is a must.  Anger in ourselves leads to a tendency for us to attempt to assert our 
dominance over the complainants. An ‘acknowledgement’ and ‘do-not-push-back’ approach generally is best in dealing with 
unreasonable complaint conduct.  The approach taken in dealing with the Sixth Street Pot-Hole Constituent became apparent 
immediately during the initial interview held in the government center lobby. A heated discussion transpired between the 
constituent himself and a particular staff person subsequently handling the constituent’s pothole claim.  Measures were taken by 
our staff to redirect the conversation back to the substantive issue at hand which helped to diffuse any further verbal altercations.  
Once the core issue was brought to light, considerable effort was taken to define our agency boundaries keeping in mind that the 
complainant ‘owns’ the issue and the agency ‘owns’ the complaint. Managing all complaints well from the onset is the key 
message relayed in this text.  Communicating this message to the complainant provides a clear understanding of what is 
expected. Our office will continue to encourage the need for all agency staff to effectively implement the best practice strategies 
used for managing unreasonable complaint conduct.      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Citizens’ Advocate 3rd Quarter Report:   Page 3 

200 East Main Street  •  Lexington, KY 40507  •    (859) 425-2255  •  www.lexingtonky.gov 
HORSE CAPITAL OF THE WORLD 

STATISTICAL DATA: 
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STATISTICAL DATA: Continuation of Table 3 

 
 
 
 

 
 
 

Citizen Quote for the Quarter: 
 

“Wow, thanks. I thought about my email just yesterday and wondered if it found it's way to the right 
people....apparently so. Keep up the good work. The city could use more like you.” 

 


